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Re: Consultation on Freedom of Speech 

Dear Dr Widdowfield, 

We write on behalf of the Committee for Academic Freedom (“CAF”) and Alumni for Freedom 

of Speech (“AFFS”). CAF is a non-partisan mass-membership organisation which defends 

freedom of speech (“FoS”) and academic freedom for academic staff, students and others 

within the wider academic community in the United Kingdom.1 AFFS is another non-partisan 

organisation which aims to encourage high standards of compliance in universities and other 

organisations to protect FoS.2  

 

Several members, including current and former members of the St Andrews community, drew 

our attention to the University’s consultation on FoS (“the Consultation”) and raised certain 

concerns.3 

Having reviewed the materials, we set out below a focused set of points in a spirit of 

constructive engagement. We should say at the outset that CAF and AFFS are frequently asked 

to review FoS codes and harassment policies, and, in our joint view, the proposals are 

commendable. 

In particular, we welcome the recognition, consistent with the well-established Article 10 

principle articulated by the European Court of Human Rights in Handyside v United Kingdom, 

that, within the limits recognised by law, it is not the University’s role “to attempt to shield 

individuals from ideas and opinions they disagree with, or which offend, shock, or disturb”.4 

We also welcome the Consultation’s emphasis on ensuring that FoS is reflected not merely in 
 

1  https://afcomm.org.uk/ 
2  https://affs.uk/. AFFS’s sister organisation, Best Free Speech Practice (“BFSP”) - https://bfsp.uk/ - develops 

guidance on FOS and academic freedom at UK universities. Copies of the guidance already issued by BFSP 

(including that relating specifically to Scottish Universities) can be found on its website: 

https://bfsp.uk/universities-and-free-speech. 
3 University of St Andrews, Consultation on Freedom of Speech (2026), available here. 
4 Handyside v United Kingdom (1976) 1 EHRR 737, para 49. 
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high-level statements of principle, but in the policies, procedures, training and governance 

arrangements that shape institutional decision-making in practice.5 

In summary, we jointly recommend that the University: (i) ensure that its Dignity and Respect 

at Work policy (“the Policy”), and any associated training materials, consistently communicate 

the full structure of the harassment test under section 26 of the Equality Act 2010 (“EqA”); (ii) 

amend Appendix A of the Policy so that its illustrative examples include belief, including 

protected philosophical belief under Section 10 EqA, alongside religion; and (iii) ensure that 

any training scenarios and examples developed pursuant to the Consultation’s proposals are 

sufficiently varied and nuanced to assist staff in distinguishing between protected expression, 

conduct that may warrant proportionate managerial intervention, and conduct that crosses the 

statutory threshold into unlawful harassment. 

Nothing in these proposals questions the importance of the University’s obligations under the 

EqA, including the Public Sector Equality Duty in Section 149. Rather, our concern is that FoS 

and equality law should be presented across policies and training materials in a manner that is 

legally accurate, institutionally coherent and practically useful, thereby reducing the risk of 

legally misconceived reporting, uncertainty in decision-making, inconsistent enforcement, 

chilled professional discussion, and contested findings of misconduct reached on a lower or 

more subjective basis than the civil law itself would recognise. 

1. Harassment guidance and the Section 26 EqA framework 

The Consultation recognises a need to “ensure that our policies and processes help enable FoS 

and do not inappropriately constrain it”. In that context, it proposes supporting staff to develop 

skills that support FoS, including “managing and resolving conflict”, and observes that: 

“Policies govern the way in which the University works, providing a framework for 

consistent decision-making and actions. They provide a key lever for enabling, or 

constraining, FoS making it important that information about the University’s position 

on FoS is consistently embedded across all relevant policies and procedures.” 

The Policy is an obvious example of the kind of policy contemplated by these proposals. While 

it performs an important function in explaining the University’s obligations under equality law 

and supporting the reporting and resolution of concerns about bullying, harassment, 

discrimination and victimisation, it is also among the most important institutional documents 

from a FoS perspective. 

Members of a university community may not routinely consult a FoS code before engaging in 

teaching, research or debate. They are, however, more likely to consult a dignity-at-work policy 

 
5  In relation to recommendations about the operationalisation of the draft FoS principles, we particularly note that 

Working Group proposes: to “embed FoS into mandatory training around EDI and core pathways (for example, 

matriculation and induction), revising existing training as required and developing new training informed by 

sectoral guidance” and to “develop a standard statement to be included in all relevant policies to make it clear that 

such policies should not be used to restrict freedom of speech or academic freedom”. We also welcome the 

Working Group’s belief that “there would be value in: setting out on an FoS webpage the routes for raising any 

complaints or concerns about FoS; providing a list of named contacts with responsibility for FoS at an institutional 

level, and those responsible for championing FoS in a research and teaching context; establishing a FoS Advisory 

Group to provide advisory support to relevant policy leads and adjudication panels on FoS-related matters”. 
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when speech has already given rise to offence or complaint. The Policy therefore plays an 

important role in shaping practical understandings of the boundary between protected 

expression, conduct that may warrant intervention, and unlawful harassment. It is, in that sense, 

precisely the kind of policy that may either “enable” or “constrain” FoS in practice. 

The Policy already reflects significant elements of the statutory definition of harassment 

contained in Section 26(1) EqA. Drawing on guidance from the Advisory, Conciliation and 

Arbitration Service, section 5 defines harassment as “unwanted behaviour from a person or 

group” that is either “offensive, intimidating, malicious or insulting” or “an abuse or misuse of 

power that undermines, humiliates, or causes physical or emotional harm to someone”. 

Section 26(4) EqA, however, requires decision-makers, when assessing whether conduct has 

had the relevant effect under Section 26(1), to consider: (a) the perception of the complainant; 

(b) the other circumstances of the case; and (c) whether it is reasonable for the conduct to have 

that effect. 

Although part 5 of the Policy recognises that behaviour considered bullying by one person may 

be viewed differently by another and states that “the test of reasonableness must also be 

applied”, thereby addressing limbs (a) and (c), it does not refer to the statutory requirement to 

consider “the other circumstances of the case”. 

A similar issue arises in Appendix A. There, harassment is defined as “unwanted conduct 

related to a relevant protected characteristic, which has the purpose or effect of violating an 

individual’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive 

environment”. Unlike section 5, however, the definition contains no reference to either “the 

other circumstances of the case”, or the requirement to assess whether it is reasonable for the 

conduct to have had the alleged effect. 

Nowhere is the full assessment more important than in Higher Education, where controversial 

questions are routinely discussed. While written work, course content, research findings, 

lectures and extramural academic commentary may all give rise to complaints by those who 

find the material offensive, hostile or disturbing, “the other circumstances of the case” may 

include whether the expression arose in teaching, research, publication, academic debate or 

institutional governance. Such contextual considerations may significantly affect the 

assessment of whether it is reasonable for the conduct to have had the alleged effect. In other 

words, without a clear understanding of Section 26(4) EqA, there is a risk that complaints 

arising from academic expression are assessed too quickly through the subjective experience 

of offence alone, rather than through the full statutory assessment required by Parliament. 

The importance of applying the full statutory test is reflected in the judgment in Richmond 

Pharmacology Ltd v Dhaliwal, in which Underhill J, as he then was, observed that “dignity is 

not necessarily violated by things said or done which are trivial or transitory” and that, while 

it is important to be sensitive to the hurt caused by discriminatory comments or conduct, it is 

“also important not to encourage a culture of hypersensitivity or the imposition of legal liability 

in respect of every unfortunate phrase”.6 

The point is reinforced in the Higher Education context by paragraph 116 of the Explanatory 

Notes to the EqA, which state that courts and tribunals remain required to balance competing 

 
6 Richmond Pharmacology Ltd v Dhaliwal [2009] IRLR 336 (EAT). 
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rights, including “the value of freedom of expression (as set out in Article 10 of the European 

Convention on Human Rights) and of academic freedom”. Strasbourg jurisprudence has 

consistently emphasised the special importance of academic freedom and the university as a 

site of open intellectual contestation, recognising in Erdoğan v Turkey that academic expression 

should receive “the highest level of protection under Article 10” of the Convention.7 In that 

same case, the Court held that “any restrictions on the freedom of academics to carry out 

research and to publish their findings” must be subject to “careful scrutiny” and that “the need 

for any restrictions must therefore be established convincingly”. 

The Court has also recognised that the presence of an academic element in a work may be 

decisive when expression is balanced against competing Convention rights, including Article 

8 rights.8 This illustrates why Section 26(4) EqA is particularly important in Higher Education 

settings: without it, decision-makers may fail to take adequate account of the academic context 

in which expression occurs and of the heightened protection afforded to academic freedom 

under Article 10. 

A practical solution to the issues identified is for the University to ensure that the various 

descriptions of harassment used across its policies and associated training materials 

consistently reflect the full statutory structure of Section 26(4). One option would be to provide 

a single, authoritative formulation of the legal test and cross-refer to it throughout related 

policies and guidance. This would help ensure that staff encounter a consistent explanation of 

the law across the University's policies and training materials. 

2. Protected philosophical belief and illustrative examples 

The Policy recognises in paragraph 5.1 that harassment protection under the EqA extends to 

“religion and belief”, including protected philosophical beliefs falling within Section 10. In its 

definition of harassment, Appendix A similarly refers to “religion or belief (including non-

belief)”. However, when the Policy moves from the definition of harassment to illustrative 

examples of conduct that may constitute harassment, examples are provided in relation to age, 

disability, gender reassignment, race, religion, sexual orientation and sex, but not belief. 

This omission is significant for two reasons. First, in a Higher Education context, protected 

philosophical beliefs are liable to arise not only in ordinary workplace interactions, but also in 

teaching, research, seminars, public events, institutional debate and wider academic discourse. 

Some of the most significant FoS and academic freedom disputes of recent years have arisen 

precisely in relation to the expression of beliefs capable of protection under the EqA. 

Secondly, examples are often the part of a policy most likely to be read, remembered and 

applied by staff without specialist legal knowledge. Providing staff with a practical sense of 

how harassment may arise in relation to protected philosophical belief is therefore important 

as part of the wider training environment on campus. The Consultation itself recognises the 

pedagogic importance of examples, stating: 

 
7 Erdoğan and Others v Turkey (2006) 44 EHRR SE17. 
8 Erdoğan, Joint Concurring Opinion.  
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“We know navigating FoS is complex. To aid understanding we believe there would be 

value in: developing a bank of scenarios and examples to translate Freedom of Speech 

principles and guidance into relevant, practical, real-world situations”. 

The same principle applies to the Policy’s illustrative examples. If examples are intended to 

translate legal principles into practical workplace understanding, they should accurately reflect 

the protected characteristics recognised by the EqA. 

In our view, Appendix A should therefore be amended to include belief as a separate category 

within the table of illustrative examples alongside religion. Doing so would better reflect the 

EqA and help ensure that staff are reminded that equality law protects certain beliefs, as well 

as protecting individuals from discrimination and harassment on grounds of those beliefs. 

In formulating such examples, one option would be to use a particularly high-profile protected 

philosophical belief, such as gender-critical belief, to illustrate what harassment might look 

like in this area. A more neutral alternative would be to list some of the philosophical beliefs 

that have already been held capable of protection by courts and tribunals, while making clear 

that any such list is non-exhaustive. Examples might include gender-critical belief, opposition 

to critical race theory, and anti-Zionist belief. The Policy could then explain that a person may 

be unlawfully subjected to a hostile, intimidating, degrading, humiliating or offensive 

environment because of a protected philosophical belief, just as they may be subjected to such 

an environment because of religion or any other protected characteristic. 

While examples involving protected philosophical belief may easily be drawn into contested 

contemporary debates and give rise to allegations of institutional partisanship, some reference 

to gender-critical belief is likely to be difficult to avoid if the examples are to provide 

meaningful guidance to staff in a contemporary university environment. The Hate Crime and 

Public Order (Scotland) Act 2021 creates a new stirring-up offence. Section 4(2) applies where 

a person behaves in a way, or communicates material, that a reasonable person would consider 

threatening or abusive, and does so with intent to stir up hatred against a group defined by a 

listed characteristic, including transgender identity. 

The concern for academic freedom is that the offence is framed broadly enough to cover 

“behaviour of any kind”, including things said or otherwise communicated. In an academic 

context, this may extend to teaching materials, public events and published commentary. Even 

where prosecution is unlikely, the Act creates a legal vocabulary through which controversial 

speech may be framed as potentially criminal. 

That matters for present purposes because the criminal offence is likely to sit in the background 

of campus disputes about gender-critical speech, even where the immediate question is not 

criminal liability but whether expression amounts to harassment, misconduct or protected 

belief under the EqA. If staff are not given a clear understanding of those civil-law distinctions, 

there is a greater risk that lawful expression of protected beliefs will be mischaracterised or 

over-escalated through complaints, referrals or precautionary investigations which may 

ultimately go nowhere but still generate avoidable conflict, mistrust and reputational harm. 

Clear examples of protected belief can therefore serve an important preventive function: not 

by discouraging legitimate complaints, but by helping staff distinguish protected expression, 

conduct that may warrant proportionate internal intervention, and conduct that may properly 

raise civil, disciplinary or criminal-law concerns. 
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3. Vicarious liability and Section 109 EqA 

The Consultation treats training as central to the “effective operationalisation” of FoS 

principles, proposing both the revision of existing training and the development of new 

materials informed by sectoral guidance. 

So far as the former task is concerned, and for the reasons discussed in section 1 above 

regarding the importance of harassment policies in shaping practical understandings of FoS, 

the University may wish to look beyond materials expressly designated as FoS training. Since 

the observations made in sections 1 and 2 above arose from publicly available policy 

documents, it is reasonable to ask whether similar issues may also be present within associated 

in-house and externally provided harassment, dignity-at-work and EDI training materials. 

It might be argued, of course, that, provided decision-makers ultimately apply the correct legal 

framework when handling complaints, such omissions or inconsistencies are of limited 

practical significance and that the issues identified in sections 1 and 2 above are matters of 

drafting emphasis rather than legal substance. 

There are reasons to be cautious about that conclusion. Where, in the course of employment, 

staff respond to lawful expression by initiating complaints, informal interventions, warnings or 

disciplinary processes, or through hostile or derogatory conduct in workplace interactions, 

employees may be subjected to detriment in circumstances that do not meet the statutory 

threshold, giving rise to claims under the EqA. 

In those circumstances, the University may be vicariously liable under Section 109 EqA for 

acts done by employees in the course of employment, unless it can show that it took all 

reasonable steps to prevent the employee from doing the thing complained of. Specifically, 

Section 109 provides: 

(1) Anything done by a person (A) in the course of A’s employment must be treated as 

also done by the employer. 

(2) Anything done by an agent for a principal, with the authority of the principal, must 

be treated as also done by the principal. 

(3) It does not matter whether that thing is done with the employer’s or principal’s 

knowledge or approval. 

(4) In proceedings against A’s employer (B) in respect of anything alleged to have been 

done by A in the course of A’s employment it is a defence for B to show that B took all 

reasonable steps to prevent A— 

(a) from doing that thing; or 

(b) from doing anything of that description. 

Training is ordinarily a central component of the “all reasonable steps” defence. As the 

Employment Appeal Tribunal made clear in Allay (UK) Ltd v Gehlen, it is not sufficient merely 
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to point to the existence of equality training.9 A Tribunal is entitled to consider the nature of 

that training and the extent to which it was likely to be effective in preventing the relevant 

conduct. In that case, training which had become ineffective over time was insufficient to 

sustain the defence. 

The point is reinforced by Fahmy v Arts Council England.10 In connection with the Section 

109(4) defence, the Tribunal noted that the respondent had taken disciplinary action in response 

to the conduct complained of, but held that an anti-harassment policy which omitted protected 

belief from its list of protected characteristics, together with the absence of staff training on 

protected beliefs, meant that the respondent had not established the defence. 

The Tribunal further noted that the claimant had raised the issue of training, but that the 

respondent had not identified suitable training. As the Judgment put it: 

“The respondent was aware of the need to update its policies and provide appropriate 

training with regard to issue of belief, but the Tribunal is not satisfied that the respondent 

has taken all reasonable steps as required in section 109(4) to prevent its employees from 

harassing someone with the claimant’s protected characteristic.” 

Training which materially misstates the applicable legal framework, omits relevant protected 

characteristics, or is not reviewed and refreshed sufficiently to remain effective, may increase 

the likelihood of mischaracterised complaints or disciplinary responses, as well as 

inappropriate or unlawful conduct in ordinary workplace interactions. It may therefore weaken 

the University’s ability to rely on the defence under Section 109(4) in any subsequent 

proceedings. 

4. Practical next steps 

The points made above bear directly on the Consultation’s proposal to develop “a bank of 

scenarios and examples to translate Freedom of Speech principles and guidance into relevant, 

practical, real-world situations”. If the University proceeds with that work, whether through 

revised harassment and dignity-at-work materials or new FoS training regarding the boundaries 

of lawful speech, the examples should be realistic and based on a clear articulation of the 

relevant legal thresholds. By no means will every interaction that causes offence amount to 

unlawful harassment, just as not every interaction that falls below the statutory threshold will 

necessarily be inappropriate for proportionate managerial intervention. 

Because such examples are likely to involve difficult facts, contested beliefs and legal “grey 

zones”, their development may benefit from input from a range of relevant stakeholders, 

including practitioners with professional expertise in this area and staff networks with first-

hand experience of the issues. CAF and AFFS have considerable experience reviewing FoS, 

harassment and conduct policies, and advising on practical examples in this area, including in 

collaboration with universities and learned associations. We would both therefore be very 

happy to discuss any of the points raised in this submission, or to assist the University in the 

development or review of scenario-based guidance and training materials, should that be 

helpful. 

 
9 Allay (UK) Ltd v Gehlen [2021] IRLR 182 (EAT). 
10 Fahmy v Arts Council England (Case No. 6000042/2022, ET, 2023). 
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Yours sincerely,  

Dr Edward Skidelsky 

Founder and Director, CAF  

 

Dr Freddie Attenborough  

Research Manager, CAF 

 

William Mackesy 

Founder and Director, AFFS (and BFSP) 

 

Andrew Neish KC11 

Founder and Director, AFFS (and BFSP) 

 
11  MA (Hons), St Ands (1986) 


